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PREFACE

This volume is the fifth and last of a series intended, as aptly stated by Dr. J. Franklin Jameson in his preface to volume IV,

to furnish an unbiassed picture of American slavery as an actual institution, social and economic, by drawing off from the printed reports of cases in the highest state courts and those of the United States, all factual statements and quotations illustrating slavery and the life of the negro, and accompanying these by compressed versions of the law as pronounced by the respective courts.

Volume I of this series was published in 1926, and the succeeding volumes have appeared at intervals of two or three years since that date. The plan of making such materials available in condensed form may be credited to Dr. Jameson whose brilliant mind and gift for accomplishing large tasks are too well known to need restatement. The enormous bulk of case material condensed into five volumes of moderate size with perfect accuracy of form and substance will remain a lasting memorial to the vision of the man who made the original plan and carried it to a successful conclusion through a period of some twelve years.

In this final volume are presented the cases for the following states: Arkansas, California, Illinois, Indiana, Iowa, Kansas, Michigan, Missouri, Nebraska, Ohio, Texas, and Wisconsin, together with similar cases from Canada and Jamaica.

The privilege of completing this project over which Mrs. Catterall labored for the major portion of ten years prior to her death in 1933 has been thoroughly enjoyed. That pleasure has been increased by the confident belief that in future years students of history in this field will have available for convenient use such an accurate picture of slavery and the American negro as is rarely found among the volumes of source material in the history of this country.

The index has been prepared by Mr. David M. Matteson.

JAMES J. HAYDEN.

MAY 15, 1937.
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JUDICIAL CASES CONCERNING SLAVERY


OHIO


INTRODUCTION

I

The state of Ohio was part of the Northwest Territory, and was bound by the Ordinance of 1787, Article VI of which provided that "there shall be neither slavery nor involuntary servitude in the said territory, otherwise than in punishment of crimes."

Probably the most bitterly contested litigation concerning the negro in Ohio revolved around the fugitive slave law passed by Congress in 1793, and amended in 1850. In the case of Ex parte Bushnell,¹ the defendants filed a petition for habeas corpus to test the validity of the Fugitive Slave Law of 1850, under which they were convicted and serving a term of imprisonment for obstructing the master of an alleged fugitive slave in the seizure of the slave. The attorney-general of Ohio delivered an impassioned argument running through some seventy pages of the report of the case and contended that under the federal constitution Congress had no power to enact the act of 1850, or the act of 1793, on the same subject; that the acts were in reality a violation of the constitution; and that the Supreme Court of the United States was a sectional court, favorably inclined toward slavery. The opinion of the Ohio Supreme Court was that the right of Congress to enact the legislation complained of had long been settled by the adjudications of the Supreme Court of the United States, and hence petitioners were remanded to the United States marshal to serve the remainder of their term. Judge Sutliff filed a vigorous dissenting opinion in which he expressed the conviction that the power to legislate on the subject of slavery "belonged originally to the states" and was never yielded up by them to the federal government, hence that the act of 1850 was unconstitutional.

A curious example of the application of the Fugitive Slave Act of 1793 occurred in 1831.2 Defendant Daily bought his sister Kate, a slave, at a sale, for a small price by declaring that his purpose was to liberate her from slavery. Shortly thereafter he declared her free; Kate gave birth to plaintiff Tom soon afterwards. Later Daily bought a slave from defendant Desha, and as security gave him a bill of sale to Tom, who evidently believing that the best defense was to take the offensive, brought
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ILLINOIS NTRODUCTION

T
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MICHIGAN INTRODUCTION

T

Somehow Michigan escaped the turmoil characteristic of Ohio and Wisconsin in the solution of slavery questions in the courts. The most serious litigation concerning the negro in Michigan centered around the voting privilege. In 1866 has tested the constitutional provision restricting the voting privilege to "white male citizens." The defendant Dean was convicted of a violation of this provision. The testimony indicated that Dean had either negro or Indian blood in his veins, but the white predominated. The Supreme Court of the state granted a new trial on the ground that the lower court erred in charging the jury that a person of not more than one-sixteenth African blood was not a white person; that the true rule was that a person was white who had less than one-fourth African blood. Chief Justice Martin filed a vigorous dissenting opinion in which he expressed the view that a man who had a preponderance of white blood was a white man and hence entitled to vote.

A curious case 2 arose in 1872, involving the elective franchise. The plaintiff sought a writ of mandamus to compel the board of registration to register him as a voter. His application was denied on the ground that since his slave parents had escaped to Canada and settled there, neither the plaintiff nor his parents took any rights under the Fourteenth and Fifteenth Amendments to the Constitution of the United States; the plaintiff must therefore seek American citizenship like any other British subject, his color being no impediment to citizenship.

П

The Michigan Constitution of 1835 provided that there should be a Supreme Court, but left to subsequent legislation the details of its organization. An act of 1838 gave it a chief justice and three associate judges, and established a court of chancery, abolished in 1847. The Constitution of 1850 provided that for six years and until the legislature should arrange otherwise the Supreme Court should consist of the judges of the eight circuit courts; and that after the expiration of six years the legislature should have power to compose it of a chief justice and three associate justices, the court to have little but appellate jurisdiction. An act of 1857 established this system.
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IOWA INTRODUCTION

T

Only a handful of cases illustrate the legislative and judicial history of slavery and the negro in Iowa. Prior to the Civil War only white males were permitted to vote, or to act as witnesses. The case of Clark v. The Board of Directors, contains a very interesting history of the development of sentiment with respect to colored children in public schools. In 1868 it was established as a principle, based upon the state Constitution, that school authorities could no longer set up separate schools for colored children, but must permit them to mingle with white children in all public schools


TT

The first Constitution of the state of Iowa, that of 1846, provided for a Supreme Court of three judges, and that of 1857 made no change in this arrangement, except in providing that the general assembly might increase the number of judges, by one at a time. A legislative act of 1864 increased the number to four. All the cases named on the ensuing pages were heard in this court, except two cases reported from federal courts.


	10wa v. Ivasii, 10 10wa of (1
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II

The Missouri Constitution of 1820 provided for a Supreme Court of three judges, having appellate jurisdiction only, and for a chancellor having both original and appellate jurisdiction. The latter office was abolished by an amendment of 1822, though it was provided that the general assembly might thereafter establish a court or courts of chancery. An amendment of 1851 vacated the offices of all the judges of the Supreme Court, thus providing for new membership, but did not change the system of its composition. Similarly, the system of three judges continued by the Constitution of 1865 was not altered by an ordinance of that year vacating their offices; but an amendment of 1872 raised their number to five.

which presented itself was the right of a negro to sue in the courts of the United States. A majority of the court were of the opinion that the question did not arise on the pleadings and that we were compelled to give an opinion on the merits. After much discussion it was finally agreed that the merits of the case might be satisfactorily decided without giving an opinion on the question of the Missouri compromise; and the case was committed to Judge Nelson to write the opinion of the court affirming the judgment of the court below, but leaving both those difficult questions untouched. But it appeared that our brothers who dissented from the majority, especially Justice McLean, were determined to come out with a long and labored dissent, including their opinions . . on both the troublesome points, although not necessary to a decision of the case. In our opinion both the points are in the case and may be legitimately considered. Those who hold a different opinion from Messrs. McLean and Curtis on the power of Congress and the validity of the compromise act feel compelled to express their opinions on the subject, Nelson and myself refusing to commit ourselves." Works of James Buchanan (edited by John Bassett Moore), X. 107n.


MISSOURI CASES

2 Catiche was born in 1782. Theoteste, alias Catiche v. Chouteau, p. 135, infra.
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NEBRASKA


INTRODUCTION

Ι

The case of Brittle v. The People, is the only instance in the annals of the Supreme Court of Nebraska up to 1875 where the negro question formed the basis of a judicial opinion. In that case it was held that a colored man could not lawfully be deprived of the right to sit on a petit jury because the Congress had rejected a proposed state Constitution which limited the voting franchise to white males, and had admitted Nebraska as a state upon the express condition that there should be no denial of the elective franchise, or of any other right, by reason of race or color.

TT

1 2 Neb. 198.



NEBRASKA CASES

Brittle v. The People, 2 Neb. 198. No date cited. "The plaintiff in error was indicted... for burglary; ... the names... summoned on the regular panel were called, and among them that of Howard W. Crossley, who was a colored man; for which sole reason the defendant challenged him as not competent to sit on a jury. The Court overruled the objection. [199] The trial resulted in a verdict of guilty... The ruling upon the

challenge of the colored juror is assigned for error."

citizen . . because of his relation to the government. . . That jury service is a duty, I admit. That it is a right also, I maintain. . . an honor and distinction as well as the subject of duty. . . To permit a jury of white men to sit in determination of his right to property when assailed by a white man, or his right to life or liberty, when he is regarded as but little better than a brute under the law, is rank injustice. . . [224] there is no right to discriminate because of color. . . then we say that black men shall not sit juries, it is because they are black, and is an insult to the race. . . [225] I conclude, then, that not only does the fundamental condition . . form a part of our organic law, but that the condition extends to the right to sit upon juries. . . judgment . . affirmed." (Crounse, J.; Mason, C. J., dissenting.)



CALIFORNIA


INTRODUCTION

T

The problem of slavery and the American negro at no time attained a position of importance in the history of California. The legislation and the judicial decisions of the state indicate neither the extreme views of the Southern slaveowner nor the idealistic attitude of the Northern abolitionist.

The general tendency was to favor the owner of slaves in disputes involving the matter of property rights, and to favor the white man in criminal cases where testimony of persons other than Caucasians was offered in evidence. Two instances of the former occur In the Matter of Perkins, and Ex parte Archy, while there are a number of illustrations of the latter, of which People v. Howard, is typical. The case of Archy is an amusing example of the frontier practical viewpoint, but somewhat startling in significance when one realizes that the highest court of California reasoned one way and decided to the contrary merely because it was the first instance of the kind to come before the court.

Π

The Constitution of 1849 provided California with a Supreme Court of three judges. Among the constitutional amendments of 1862 was one which increased the number of judges to five.

3 17 Cal. 63 (1860).

here under the Constitution of the United States, that right could not be abridged, . . until the admission . . of California . . by Congress. . . [442] the fourth section of this Act assumes to control a certain class of citizens over whom this State has jurisdiction. . . With the wisdom of the law, or the question of slavery, this Court has nothing to do. . . The judgment of the court is, that the writ be dismissed, and that the slaves Robert Perkins, Carter Perkins and Sandy Jones be remanded to jail into the custody of the Sheriff . . and . . delivered to the master . . without delay or cost."

Ex parte Archy, 9 Cal. 147, January 1858. [161] "The petitioner, Charles A. Stovall, states, substantially, that he is a citizen of the State of

involuntary servitude, . . shall ever be tolerated in this State '—is merely directory . . [170] It is difficult to conceive how a negative . . provision . . can be merely directory. . . [171] the petitioner cannot sustain either the character of traveler or visitor. But there are circumstances connected with this particular case that may exempt him from the operation of the rules we have laid down. This is the first case that has occurred under the existing law; . . under these circumstances we are not disposed to rigidly enforce the rule for the first time. But in reference to all future cases, it is our purpose to enforce the rules laid down strictly, according to their true intent and spirit. . . ordered that Archy be forthwith released from the custody of the Chief of Police, and given into the custody of the petitioner, Charles A. Stovall."

People v. Elyea, 14 Cal. 144, October 1859. [145] "The defendant was convicted of murder in the first degree, and the errors assigned relate to the proceedings at the trial. . . The third . . point is, that the Court erred in permitting one Martin to be examined as a witness. It is claimed that he was incompetent under the provisions of our statute . . precluding negroes and indians from testifying either for or against a white person. The objection . . is based upon his color, and the fact that he is a native of Turkey, . . The indicium of color cannot be relied upon as an infallible test . . under the statute. . . [146] The statute itself, after declaring that no black or mulatto person, or indian, shall give evidence, etc. provides that persons having one eighth or more of negro blood, shall be deemed mulattoes, and persons having one half of indian blood, shall be deemed indians, thus rendering impossible the adoption of any rule of exclusion upon the basis of mere color. . . judgment . . affirmed."

Norris v. Harris, 15 Cal. 226, January 1860. [249] "In . . 1853, one Charles L. Dell, . . of Texas, died possessed of real and personal property . . and leaving a widow, Amanda, . . and two children, . . By his last will, . . he gave all his estate, . . to his wife and children, in equal interest . . and invested his wife with the 'sole and entire control' of the whole estate during her life, . . free from the control . . of the Courts . . and appointed her executrix . . and guardian of his children. The will was duly admitted to probate, . . In 1854, the widow . . intermarried with the defendant, Lewis B. Harris, and moved, . . to Sacramento . . In 1856, the plaintiff, . . entered into a contract with the defendants for an exchange of property, by which contract Norris conveyed to Mrs. Harris . . real estate . [250] the defendants sold to him a number of slaves, . . horses; . . cattle, . . in . . Texas, and constituting part of . . the estate of Dell, . . At the date of these . . instruments, three of the slaves had been sold, . . [251] Norris proceeded to Texas . . and . . became impressed, . . with the conviction that the instrument did not pass a good title to him, and that the property was different, . . from the representations made . . He . . notified the defendants that he rescinded the contract, . . and demanded a restitution . . he instituted the present suit . . various charges are made of fraudulent representation . . none of which are supported by the evidence, . . The other grounds . . are the alleged want of power . . to convey the

property, and the alleged deficiency in the number of slaves, horses, and cattle . . [256] It follows, . . that the bill of sale passed a good . . title . . to Norris; . . three of the slaves . . had been . . sold, . . As to the slaves, the contract is clearly entire. . . [257] As to the horses and cattle, . . provision for compensation . . was provided to meet . . deficiency. . . the sale of the three slaves, and the consequent inability to deliver the whole number, would have that operation as to the item of slaves, were it not for the subsequent . . stipulation . . by which provision was made for the sales which might take place before the news of the transfer to Norris could be received by the agent of the defendants. That stipulation obviates the objection on that ground. . . [258] judgment must be reversed . . and the parties left to determine, by actions at law, their respective claims for . . deficiency."

People v. Howard, 17 Cal. 63, October 1860. [64] "defendant was convicted of the larceny of a gold watch belonging to a person of half negro blood, and the testimony of the negro was offered to establish the fact that the property was taken from him without his knowledge or consent. The question . . is, whether, in a criminal action against a white man, a black person—a mulatto in the present case—is a competent witness, where he is the injured party. . . the fourteenth section provides that 'no black or mulatto person, or Indian, shall be permitted to give evidence in favor of or against any white person.' . . The party injured may testify, in all cases, subject to this exception, that a black or mulatto person shall not be permitted to appear for or against a white person. . . [65] judgment . . reversed,"

Williams v. Young, 17 Cal. 403, January, 1861. [405] "Ejectment for a lot. and house. Plaintiff deraigns title through the Sheriff of Shasta county, on a judgment in favor of plaintiff against B. B. Young. husband of defendant. [404] Young and wife occupied the premises as a homestead from 1855 until his death, and she has

continued to occupy them ever since.

Held: [406] "She and her late husband were mulattoes; and the point was made below that the Homestead Act did not apply . . we think there is nothing in it . . If this property was the homestead . . it could not be sold at forced sale; . . if this purchase money . . was a lien on the property before the homestead character attached to it, neither the husband nor the wife could hold . . except in subordination . . the mistake is in supposing that the lien gives . . title; . . The Sheriff merely sells the interest of the defendant when that interest is a leviable estate; . . there must be a proceeding . . a chancery suit to settle the sum due, and have the lien declared and a sale decreed. This does not seem to have been done. Judgment reversed,"

Pleasants v. N. B. & M. R. R. Co., 34 Cal. 586, January 1868. [589] "the female plaintiff, (who is a woman of color,) being desirous to take passage on one of the street cars of defendant, hailed the conductor and requested him to take her on board; that he disregarded her signal and failed to stop, and . . she was unable to get upon the car. . . the Con-

ductor on being urged . . to stop . . for the plaintiff, replied: 'We don't take colored people in the cars;' . . there was ample room for the plaintiff, . . she was provided with . . tickets, . . no proof of any special damage; and the jury . . without any charge from the Court, returned a verdict for the plaintiff for five hundred dollars. . . [590] defendant appeals. . . The damages were excessive. There was no proof of special damage, nor of any malice, . . or violent conduct . . it was not a case for exemplary damages. . . It is unnecessary . . to decide . . whether . . it is necessary to aver . . malice and ill will . . to entitle the plaintiff to give evidence of such malice or ill will. There being no such proof in this case, the Court might well have denied this instruction . . Judgment reversed and . . new trial."

Turner v. N. B. & M. R. R. Co., 34 Cal. 594, January 1868. [596] "The plaintiff sues the defendant, a corporation owning a street railroad in San Francisco, to recover damages for having been ejected from one of the passenger cars of the defendant. . . the plaintiff is a person of color, . . her version . . was, that . . she hailed one of the defendant's cars . . the car stopped; that she . . proceeded to enter the car, and had gotten upon the platform . . when the Conductor put his hand on her breast, and saying to her, 'Madam, you must wait for the next car,' . . pushed her off the car; that she fell backward, and stepped upon her dress [597] . . that the car was only partially filled . . There was no proof that she suffered any personal injury, . . The Conductor . . testified that on being hailed by the plaintiff he stopped the car, and . . told her she had better wait for the next car; . . that she did not get on the . . platform, and he did not lay his hand upon her, and did not know whether she was a white or colored woman. . . the jury found a verdict for the plaintiff for seven hundred and fifty dollars. . . a new trial, . . was denied, . . defendant has appealed."

"We are unable to conceive it possible that a jury free from . . prejudice, upon so trivial a cause of action . . could have found a verdict for so large a sum. . . [599] There was no proof . . to show . . willful injury . . There was not the slightest proof . . to establish any complicity between the Conductor and the company in respect to any . . malicious injury to the plaintiff. . . the refusal of the Conductor to permit the plaintiff to enter the car proceeded purely from his own malice, . . in violation of the express orders of the company, . . if the act of the Conductor was wholly unauthorized, the company is liable for the actual damage, and the Conductor alone for the punitive damages, if any. . . Judgment . . reversed, and . . new trial."

People v. Washington, 36 Cal. 658, January 1869. [659] "The defendant was indicted for . robbery. The person . robbed was a Chinaman . The indictment was found . upon the testimony of Chinese witnesses, and for that reason counsel . moved to set it aside. . it was stipulated . . that the defendant was a mulatto, born within the United States, . . that all the evidence . . was the testimony of Chinese witnesses, . . born . . within the Chinese Empire. . . the indictment was set aside, . . defendant discharged. The case presents . .

the fourteenth section of the statute of this state . . [660] which provides that 'no Indian or person having one half . . of Indian blood, or Mongolian, or Chinese, shall be permitted to give evidence in favor of or against any white person,' as affected by the . . Thirteenth Amendment . . and the first section of the Act of Congress . . 'An Act to protect all persons . . in their civil rights, and . . all persons born in the United States and not subject to any foreign power, . . and such citizens, . . shall have the same right, . . to make and enforce contracts, to sue, be parties and give evidence, . . and to . . equal benefit of all laws . . as is enjoyed by white citizens, . . ""

[664] "the Thirteenth Amendment was . . intended to make all menborn in the United States, . . equal before the law with respect to personal liberty, . . [667] This provision prescribing a uniform rule of evidence . . bears directly upon the great right of personal liberty . . [668] It would be a remarkable anomaly, . . if the National Government, without the Thirteenth Amendment, could confer citizenship on aliens . . irrespective of race or color, and cannot with . . that amendment confer on those of the African race . . all that the Civil Rights Act seeks to give them. . . [670] It assures to all the citizens of any State the civil rights enjoyed by white citizens of the same State; . . it prohibits all discrimination . . on the score of race or color, in respect to their civil rights, but leaves their political rights, . . in the gift of the State, . . Our conclusion is that the portion of the Civil Rights Act now in question— . . was not repugnant to the Constitution of the United States . . and that the fourteenth section of the statute of this state . . so far as it discriminates . . on the score of race or color, . . [671] has, . . become null and void. . The Fourteenth Amendment goes one step further than the Civil Rights Act, and . . contains a provision . . [672] 'Nor shall any State

laws.' Judgment affirmed." [Rhodes, J.]

Dissenting: "The defendant . . is a negro, . . accused . . of robbing a Chinaman; . . The Court below ruled out the evidence on the ground that the testimony of a Chinaman was not admissible against a negro, . . The statute only disqualifies Indians, Mongolians and Chinese from testifying for or against 'any white person.' . . [673] the argument is that inasmuch as a foreign born Chinaman cannot, . . testify against a white person, ergo, he cannot testify against a native born negro, who, by the Act of Congress, is endowed with precisely the same civil rights that appertain to white persons. . [674] the Government of the United States is one of limited . . powers, . . the several States . . retain all the mass of powers which a sovereign State can exercise, . . [675] it has been the practice . . for each State, . . to exercise these powers unquestioned, often discriminating between classes of its own citizens, . . [681] The Thirteenth Amendment is entirely silent as to the civil rights of any class of persons, . . [685] All that Congress was authorized to do was to see that the prohibition of slavery was not infringed. . . [687] In my opinion the judgment ought to be reversed." [Crockett and Sprague II]

"It being, . . admitted for the purpose of this motion, that the attainments of the petitioner, . . were not sufficient to entitle her to be admitted in any class, . . it would hardly require an argument to show that the defendant, correctly denied her application to be received as a pupil. . [48] Upon this view, the application . . must fail. . . But we do not intend to put the decision . . upon this point alone. We will, . . assume . . that the petitioner was sufficiently advanced . . to entitle her to enter some one of the classes . . and, also, that the only ground upon which she was denied admission . . was that she was a child of African descent. . . it is shown . . that . . separate schools . . are in fact maintained for the education of colored children, . . if the statute be itself free from objection . . it is evidently a sufficient authority for the . . rule of the Board . [49] The argument is that the exclusion of the petitioner . . is contrary to the Thirteenth and Fourteenth Amendments . . We are, . unable to perceive . . that the State law or the action of the respondent . . are in contravention of the Thirteenth Amendment . . Nor is it perceived that the State law . . is obnoxious to . . the Fourteenth Amendment . . [51] Under the laws of California children . . between . . five and twenty-one years are entitled to receive instruction at the

public schools, and the education thus afforded them is a measure of the protection afforded by law to persons of that condition. . . [52] the policy of separation of the races for educational purposes is adopted by the legislative department, . . [54] 'Conceding, . . that colored persons, . . are entitled . . to equal rights, . . the question then arises whether the regulation . . which provides separate schools for colored children, is a violation of these rights. . . [56] The Committee, . . have come to the conclusion that the good of both classes of school will be best promoted by maintaining the separate primary schools for colored and for white children, . . we cannot say that their decision upon it is not founded on just grounds of reason and experience, . . and honest judgment.' We concur in these views, . . we think proper to add that . . the exclusion of colored children . . cannot be supported, . . [57] except where separate schools are actually maintained for the education of colored children; . . . . . . . . . . . . . . . . . . .




CANADA


INTRODUCTION

T

There are but few slave cases in the Canadian reports. For the history of slavery in Canada in the eighteenth century it is necessary to have recourse to a case in the reports of the Supreme Court of Missouri, a case which came before that court in one form or another, in 1845, 1847, 1857, and 1862: Charlotte v. Chouteau. The opinion of the court, delivered by Judge Richardson in 1857, was printed from a transcript certified by the clerk of the court, in the Lower Canada Jurist 2 under the title "Slavery in Lower Canada." As the gist of the controversy was whether slavery existed in Canada in 1768, it seems best to give here at the beginning of the Canadian cases that portion of the opinion which contains the documentary history of slavery in Canada (with Judge Richardson's interpretation of it) and the evidence of two of her eminent judges, omitting most of it from the Missouri section of this volume to avoid repetition.

H

The few cases found in Canadian reports come from various courts. Those of 1811 were heard in the Vice Admiralty Court of Nova Scotia, a court held, after the custom of British colonies, either by the governor as vice-admiral or by an admiralty judge appointed by the Lords of the Admiralty in London. That of 1860 comes from the Court of Queen's Bench of Upper Canada, established by an Act of 1794, with jurisdiction both civil and criminal. The case dated in 1871 comes from the same provincial court, which continued in existence after the Confederation of 1867.



CANADIAN CASES

2 30 Brit. Stat. at L. 549.
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JAMAICA

T

Any study of slavery in the English American colonies should include the English colonies in the West Indies. This principle hardly holds after 1783, but down to that date it would be legitimate and instructive to include any cases concerning slavery and the negro which occur in any law reports emanating from the British West Indian islands. It happens that only from the courts of Jamaica have we such printed reports, and those only from one volume, now uncommon, John Grant's Notes on Cases adjudged in Jamaica (Edinburgh, 1794), which reports cases of the period extending from 1772 to 1787. The following excerpts have been taken from that book.

